
0

0

xfG!x-c:-t '5lcn ~-~- m
: ilgm (rah -4) nr rfz, #ha Ura ge, :ea qq,lg5 44I, Ia cfi ,.jfGt C"I, cft ~ ~ cfrll cf5 'ch" 'qfff, :

: 7iararG), 3rzrarara- 380015. :

plgG i&IT : File No: V2(85)44/Ahd-111/2016-17/Appeal-1/_54l-J -_s-""/r
~~~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-256-16-17

fa Date : 28.02.2017 \ifRT ffi c#l" ~ Date of Issue--
~ 3m~fqff ~ (~-1) ID'<T -crrm=l"
Passed by Shri Uma Shanker Commissioner (Appeals-l)Ahmedabad
_ Tgq, a£tu ,Ta gc, 3I<ialqla-l o114cft11&1ll m '3flfr ~
377?gr if?if: iyfGd

Arising out of Order-in-Original: OIO/545/Ref/Cex/APB/2016Date: 22.04.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

o14''i(:,Jcp(1f "C(c[ !.!RlcJl<;l cpT -;,fl, "C(ct i:rm

Name & Address of the Appellant & Respondent

M/s. Clyde Bergemann Control P. Ltd.

al{ anf z ar8ta an?gr riits srra ma & as sa an a uf zgenfenf ft
sag ng el 3f@rat at rat u gaterv 3ma Tgd a aar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

Rdqqr y+tern mad :
Revision application to Government of India :
(«) 4tr sqraa zrca 3rf@,fu, 1994 c#t QRT 3-@T@ ~ ~ 1W '1flwIT cfi 6fR lf
~QRT cm- "\j"tf-Qffi cfi "!,l"@:11, ~ cfi 3RfT@ ya?terr 3at 'ra Rra, and al,
fcm=r li?ll6P-l, m fcr:rrr, atoft ifGr, ta {q a, #ra mf, { f4ct : 110001 crn-
c#t ufFlf ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Qeep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufe ma c#\" 6Tf.i aa a 48 srf aral fa# 'l-j□-sllll'< <TI 3R:r ¢1'<i&I~
lf m fcmfl" 'fjU,§llll"< ~ ~ 'fjO,§illl'< lf +=I@ ~ \Jim~ lWf lf, m fcpm 'fjO,§illl'< [fl ~ lf
'qffi cl6 -FcPm ¢1-<'<Sll~ lf m fcnm 'l-J0-s1111-< lf m +=r1c1 c#t >ifclJm cfir g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) a are fh#t lg uqr Raffa ma u zn ma fa~fat i rziT gee
~ +=rJc1 L!x '3c41q.=t ~ cfi ~ cfi 1Wffi' lf Git qt # ag f@}4 l, zn var i f.'!tlltfact

21
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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l:T 3TTWI '3ttllcF'f c#l" '3ttl1G.-J ~ cf> ~ cf> ~ vlT ~~ +lRT c#l" ~ % 3fR
~~ w ~ m ~~ cf> :te11RlcB ~. '3flm1 cf> m l:fITT'C1" cJl" ~ m- m
~ if fctro~ (rf.2) 1998 m 109 m~~ TR m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3tt1IG1 ~ (~) Plll1-Jlq61'\ 2001 cfi RWr g cfi 3W@ Fclf.:ifcf~ m~
~-8 if qf mw:IT if, ~~ cfi >Im ~ @@~~ cfFr 1=fIB cfi #Im ~-~ ~
3r9la am?gr alt at-t qfii a mer fr 3ma fan urt afeg1 Gr vrr arr <. nT
j{.c<J~ft~ cfi 3W@ t:TRT 35-~ if ReJffu:r "CJfl- cfi ~ cfi ~ * w~ ir3TR-6 ~ c#l" ~
fl ah#t afeg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RFcl0i1 ~ cfi w~ \JfITT "fic;rr.=r van vq card qt zq ra aa m cfr ~ 200/­
pr 4Tat #l mg sit \JfITT ieaa qaag vnar st cTT 1000/- cB1" ~ ~ cBl"
uTg]

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr ye, tu ala zyc vi taraz 3rat#tu mznf@raw k 4fa a7ha­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a qr«a yes rf@e)fr, 1944 c#l" m 35- uo#r/35-~ cfi 3W@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affawr pcaia iif@era ft ma tr gyca, #tr sara zye vi hara
374)l4 nrnfravu at fags f)fear le caja • 3. 3ITT". #. gm, T{ fact al ya

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) saRua qRba 2 (4)a alg or 3rara t 37fl, r@it aa ft
yca, a#tr area zcn vi hara ar8#a nrarf@aw (Rrez) #6t ufaa &fa tf)8a,
3161-Jcilcillci ff 3JT-20, ~~ 61ffclc&l cfil-lJl'3°-s, BtfT1Jfr -.=r-R, ol6l-Jcilcillci-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) €tu sn«a zyc (3r4ta) aral, 2oo1 dt rt o sifa qua z3 fefffR
fag argur 3rat#ta nnfeaoi at n{ aft a fas srfa fag ng arr #6t a ,fit ea
usi su zca #t air, ans st l=fPT 3it can man if u; 5 alqr ma % cffit
T; 1000/- #r 3hurt a)ft\ uginr zca #l air, ans at l=fPT 3lR ~ TJ?:IT ~
q; 5 Gld IT 50 Gld al m at ug 5ooo/- #haa)ft uii surd zycn at l=fl<T,
~ c#l" <'fPT it mn +Tzar uifi vu; so BRsf zna snat & asi u, 10o00/ #t
3hut stftt at #hr 61 ll cfi xltH-cl-< cf) .,r:r ~ ~'<Sl I fcl-;a ~ ~ cf) xi)([ if ~l:T cBl" \i'ITir I m5"
~ B"ff x-e:rR · cfi ~ rJ'TI1ttl fl I cf'3'1Plcfi IITTf zy; ~ cifl- ~ cf>T m

~-...,,,

The appeal to the Appellate Tribunal s.~~Jl4~t~l~t~~uadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(App~,~D-~frr€!~<.~9p'i'(aj,~\shall be accompanied against
(one which at least should be accompanied b,~>;,-~/fee ~:l.J\"s.1,9~03~ Rs.5,000/- and Rs.10,000/­
where amount of duty I penalty/ demand / refumo· rs\upto'..5J'.ac, 5eL?fe to 50 Lac and above 50 Lac
respectively in the form of crossed bank dra~\qt~iri:,'t~~-:0r..~9i;te_: 'Registar of a branch of any

co:es7r.>~-.~~------
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·1iarcru yc 37f@)fzm 197o zre viz)f@era 6t~-1 cB" ~ mm!'~~
Ga 37aaa zar p 3#gr zqenfenf fufu IT@alt a 3lmT -i?f xf ~ cBT-~ ma- tJx
E.6.so h at arzarcru gen feas mstir fey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.9.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ­
(5) ga 3i wiif@acii at Ptti?l01 ffl ar fuii at sit aft zr anaff f@0ur uIaT %
\Jll" v#tr zyca, 4a Gura yea vi tar or4l#ta nrzurf@raver (aruffef@) Rm, 1982 -i?f

Rfea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir area, #c4hr3rares vi hara 3rrzr f@rawr (fl4a) t- ,;ift.r 3rcftm t' ;r:m:rm at
W<f~ ~wcfi'~, fQ,\l\l cffl' enrr 39a 3iaafa fa;ftza(sir-) 3f@fer 2°v(2&y #r

,:)

i€IT 29) fecis: €.e,2tg sit#t fat 3f@fer1, €&&y Rtnu3#3iafa jars at sfrat
cJif i,~~~ .Jlf ~-~ .;rnrae 3rfGarf?, aarf faz mu t' 3fcrah:r .;rnr~~an;ft

3r4f@rr if@raralswt3rf@ea=z
a4tarsen sreavi tarsa 3@dra" 1IPT fcl;'Q' 'iJfQ' ~wcfi'" at fm::;;:r ~~i

,:) ,:)

(i} mu 11 -g)- t- 3@dra~~

(ii} -~a tt are arr ufgr

(iii} ~ .;rnT f¥!:i.tcHidJI t° ~ 6 t° 3@dra·~~

-> 3lfdT~Rf<!'lf%~ URT<fi'~~ (i. 2) a1f@0rr+, 2014 <fi' 3rrmf~~fcITT:fl'~~cfi'
afaarnftcram arivi aft atram{fgt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z arr2era#7 ar4hr uf@erawraaszi arcs3rrar arcsnasRafa zt at air far av Is
,:) .

<fi' 10% 3foraTif trt 3ITT'~~'q'Us \"aa 1Ra ~oar 'q'Us<fi' 10% 3foraTif trt Cfi'r -;;rr~~ I
,:) ,:)

(6)(i) In view of above, an appeal against this ordL~r~{5if"~~-~f~.[e the_ Tri_bunal on
payment of 10% of the duty demanded where duty gpdy,a4pepal}y are in dispute, or
penalty, where penalty alone 1s in dispute. j 1•J .~f "C (} ,-~ },,\
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ORDER-IN-APPEAL

MIs Clyde Bergemann Controls Pvt. Ltd., Suite # 403, 4" Floor, Imperial Heights

Building, Akshar Chowk, Akota, Off O.P. Road, Vadodara, Gujarat (hereinafter referred

to as 'the appellant') had filed the following rebate claim under the provisions of Rule 18

of Central Excise Rules, 2002 (CER, 2002) read with Notification No. 19/2004-CE(NT)

dated 06/09/2004:

Name of Manufacturer/ Adress Name of Exporter/ Adress
M/s Masibus Automation & Instrumentation Mis Clyde Bergemann Controls Pvt. Ltd., Suite
Pvt. Ltd., B-30 GIDC, Electronics Estate, #403, 4" Floor, Imperial Heights Building, Akshar
Sector-25, Gandhinaqar-382 044. Chowk, Akota, Off O.P. Road, Vadodara.

Sr. RC No. RC date ARE-1 No.& Invoice No. & MR Date/ BRC Amount of
No. Date Date claim
1. 38/2016 09/02/2016 89/14-15 dated 142211/ 19/03/2015 Rs.4,31,845/-- 17/02/2015 17/02/2015

Sr. Name of S/8 No. & 8/L No. & Assessable FOB\value Scheme Country
No. Product/ Date Date Value Of Of

CH.SH. Export Export
No.

1. SOOT 7879469/ ERMO505HAM01 Rs.3493893/- Rs.5257744/­ D.B.K. GERMANY
BLOWER 18/02/2015 Dt. 02/03/2015
CONTROL
PANELS
85371000

A query memo F.no.V.85/16-38/M.Reb/CEX/2016 dated 18/03/2016 was issued to the

appellant as there was no endorsement of Customs authority in Part-B on ARE-1 No.
. .

89/14-15 dated 17/02/2015 and the CETH on the invoice and Shipping Bill mentioned in

Invoice and Shipping Bill as 84041000 is not tallying with CETH mentioned in ARE-1 as

85371000. The Assistant Commissioner, Central Excise, Division-Gandhinagar,

Ahmedabad-I11 (hereinafter referred to as 'the adjudicating authority') has issued Order

No.OIO/545/Ref/Cex/APB/2016 dated 22/04/2016 (hereinafter referred to as 'the

impugned order') rejecting the Rebate claim of Rs.4,31,845/- on the grounds that there

was no endorsement of Customs authority in Part-Bon ARE-1 No.89 dated 17/02/2015;

that in spite of being given proper time and opportunity, the appellant had failed to make ·

it clear that the said goods was exported as no amendment copy of ARE-1 duly

endorsed by Customs in terms of Section 149 of the Customs Act, 1962 had been

produced and that the appellant had not submitted copy of ARE-1 to the Customs

authority as the ARE-1 no. was not reflected / mentioned in the Shipping Bill.

2. The appellant has filed the present appeal invoking the following grounds of
appeal:

1) There is no dispute or doubt about the fact;thatappellant had a purchase order/-..<. ·
from their foreign buyer Mis 73gs"

9"-* 1t,,i;,,,-,....,. '.~_,* *.-,·-,~--- , .._,,',/
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Wesel, Germany ordering manufacture and supply of Soot Blower Control Panels

to foreign buyer.
2) There is also no dispute or doubt about the fact that the appellant had got the

'Soot Blower Control Panels' manufactured under job-work against the said

export order by M/s Masibus Automation & Instrumentation P. Ltd. having their

factory at B-30, GIDC, Electronics Estate, Sector 25, Gandhinagar - 382 044.

3) There is no dispute that goods were manufactured and cleared by M/s Masibus

Automation & Instrumentation P. Ltd. under ARE-1 No.89 dated 17/02/2015.

which was duly signed by the Inspector and Superintendent of the jurisdictional

Range office and cleared under Notification No. 18/2012 CE under claim of

Rebate from their factory.
4) There is no dispute that M/s Masibus had paid Central Excise duty to the tune of

Rs.4,31,835/- on clearance of 'Soot Blower Control Panels' under Central Excise

Invoice No. 142211 dated 17/02/2015 for export through Merchant Exporter MIs

Clyde Bergemann Controls P. Ltd., Vadodara.

0 5) Thus it is proven beyond doubt that the said goods 'Soot Blower Control Panels'

were cleared by the appellants under ARE-1 No. 89 dated 17/02/2016 on

payment of Central Excise duty under claim of Rebate.

6) There is also no dispute or doubt that MIs Masibus Automation & Instrumentation

P. Ltd. had given disclaimer certificate to the effect that they had no objection if

the appellant claimed Rebate of Excise duty. Accordingly, the appellant, being a

Merchant manufacturer had cleared 'Soot Blowers Control Panel' from their end

under Export Invoice CBCON-1416/Ex/001 dated 12/02/2016 mentioning Buyers

Order Purchase Order No.4500053399 dated 27/06/2014. The goods were

shipped under Bill of lading No. ERM050HAM01 through Embassy

Transportation India Pvt. Ltd., Mumbai, which gives details pertaining to export

done through MIs Embassy which were packed in Container

No.SUOU6011001/40'HC with Marks & Numbers : Packing NO. CBC-1415-001

CBC-1415-002 etc. These details of Export Invoice matches with the details

mentioned in Shipping Bill as well as with Bill of Lading showing that the 'Soot

Blower Control Panels' were genuinely exported under the said Invoice, Packing

List, Shipping Bill, Bill of Lading and LEO under the Container number and Marks

& Numbers mentioned therein, through Nhava Sheva Port. The goods were

cleared under Shipping Bill No.7879469 dated 18/02/2015 and Let Export Order

no.1/171 dated 19/02/2015, which were duly signed & stamped by the

Superintendent of Customs Khodiyar proving beyond doubt that the 'Soot Blower

Control Panel' were exported by the appellant.
7) The appellant had received payments through HSBC Bank as per Four Bank

. ~
Realisation Statements issued by Directorate GeneralofForeign Trade matching

with details of Shipping Bill No. 7879469/d~~~i{~/Q~·Q15 proving that the.,2. Y

goods were not only exported but the pay~/,.J~J.{r,y~'.,xt~r~~;~~.. en received by the- !!'\' 1,,.,,;,? ;; ;~ \•. . ==
. ~~~ ('''0 :i '-o/-:° ; % sC st. ---k

J. • ~o/¢ HM4A'
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appellants. The appellants had already submitted Form C to the adjudicating

authority. The appellant is trying to rectify their mistake, which was an oversight

by their CHA, by contacting the Customs officer through their CHA to provide

amended copy in terms of Section 149 of the Customs Act, 1962. There is no

evidence produced by Revenue with regard to clandestine removal in the

domestic market and therefore, rightful rebate claim of the appellant should not

have been rejected.

8) The appellant has relied on the following citations in support of their argument

that the primary requirement for rebate is that the goods are exported and such

goods were of duty paid character:
► GARG TEX-O FAB PVT. LTD. - 2011 (271) E.L.T. 449

► SHREEJI COLOUR CHEM INDUSTRIES vs CCE - 2009 (233) E.L.T. 369

► COMMISSIONER OF CENTRAL EXCISE - 2009 (233) E.L.T. 367

► MODEL BUCKETS & ATTACHMENTS (P) LTD. vs CCE - 2007 (217) E.L.T. 264

► CCE vs TISCO - 2003 (156) E.L.T. 777

3. Personal hearing in the matter was held on 17/01/2017. Shri Mithil Dave,

Consultant appeared on behalf of the appellant and reiterated the submissions made in·

the grounds of appeal. However, the Container No. in Bill of Lading and Shipping Bill is

not matching. He cited citations in his favour and submitted that the clarification will be

provided within 7 days.

4. I have gone through the facts of the case and submissions made in the appeal

memorandum. The limited point to be decided is whether the appellant is eligible for the

Rebate claim that has been rejected by the adjudicating authority in the impugned order

on the ground that there was no endorsement by the Customs authority in ARE-1 No.89

dated 17/02/2015 to evidence that the export consignment was actually received at the

port for export. This lapse can be rectified by way of amendment copy of ARE-1 duly

endorsed by Customs in terms of Section 149 of the Customs Act, 1962. The appellant

has submitted in their grounds of appeal that efforts are being made through the CHA to

get the amended copy of ARE-1 endorsed by Customs. However, during personal

hearing the appellant has not submitted the amended ARE-1. The mismatch of

Container Nos. in Bill of Lading and Shipping Bill remains to be rectified. The appellant

has also not been able to challenge the finding of the adjudicating authority that the

ARE-1 No. is not reflected/ mentioned in the Shipping Bill indicating that the ARE-1 was

not submitted to the Customs authority. However, the appellant is required to be given

more time to produce the required evidence showing that the duty paid goods have

actually been exported. They have produced a letter dated 24/01/2017 from the CHA·

giving the reasons for the mismatch. The validity of this· letter has to be verified and

endorsed by the sanctioning authority before allowing_..Jhsi Rebate claim. The-a %Ip>
sanctioning authority is the appropriate authority to appreciates:he}evidence submitted

by the appeant with regards to the Rebate claim a6$ctifether the apses i

the present case are substantial deficiencies or only·proedural lapses in order { tl
\':(-fr '.;. (,~;,'>9$ '--' ~

·""
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decide the admissibility of Rebate. Meanwhile the appellant can get the amendments /

endorsements from Customs done in the relevant documents and produce the same

before the adjudicating authority. I remand the case back to the adjudicating authority

with directions to grant the appellant appropriate opportunity ·to present the evidence

and thereafter verify such evidences and give a reasoned order while disposing of the

Rebate claim .

5. a21av
(3#r gi#)

3r721n (3r4er -I)
..:,

Date: 23/02/2017

. The appeal filed by the appellant stand disposed of in above terms.

0

Attested

.$-r
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.
To,
Mis Clyde Bergemann Controls P. Ltd.,
Suite #403, 4" Floor,
Imperial Heights Building,
Akshar Chowk, Akota,
Off O.P. Road,
Vadodara.

0

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-Ill.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - 111
4 .Jhe Dy./Asstt. Commissioner, Central Excise, Division -Gandhinagar, Ahmedabad-111
5. Guard file

6. P.A.




