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Aris.ing out of Order-in-Original: Ol0/545/Ref/Cex/APB/2016Date: 22.04.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-1Il.

Name & Address of the Appellant & Respondent
M/s. Clyde Bergemann Control P. Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way !
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Revision application to Government of India :
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0 A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Dethi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

@) ﬁyww%ﬁww%ﬁ(ﬁamwﬁ)ﬁaﬁﬁmw
e B8l

(c) In case of goods exported outsidé Indi
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
- the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal S,h,’?»”: b;“ffilAed\g,ﬁ‘w\g\quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appe;‘aj;D“ R /'f%§,;;:ggo1{gh@shall be accompanied against
(one which at least should be accompanied by_a:fee of R"s.1,q@O7- Rs.5,000/~- and Rs.10,000/-
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended. g
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Atténtion in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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" ORDER-IN-APPEAL

M/s Clyde Bergemann Controls Pvt. Ltd., Suite # 403, 4™ Floor, Imperial Heights
Building, Akshar Chowk, Akota, Off O.P. Road, Vadodara, Gujarat (hereinafter referred
to as ‘the appellant’) had filed the following rebate claim under the provisions of Rule 18

of Central Excise Rules, 2002 (CER, 2002) read with Notification No. 19/2004-CE(NT)

dated 06/09/2004:

Name of Manufacturer / Adress Name of Exporter / Adress

M/s Masibus Automation & Instrumentation
Pvt. Ltd., B-30 GIDC, Electronics Estate,
Sector-25, Gandhinagar-382 044.

M/s Clyde Bergemann Controls Pvt. Ltd., Suite
#403, 4™ Floor, Imperial Heights Building, Akshar
Chowk, Akota, Off O.P. Road, Vadodara.

RC date

Sr. RC No. ARE-1 No.& Invoice No. & MR Date/ BRC Amount of

No. Date Date claim

1. 38/2016 | 09/02/2016 | 89/14-15 dated | 142211/ 19/03/2015 Rs.4,31,845/-

] 17/02/2015 17/02/2015

Sr. | Name of S/B No. & | B/L No. & Assessable | FOB\walue Scheme | Country

No. | Product/ Date Date Value Of Of
CH.SH. Export | Export
No. :

1. | SOOT 7879469/ ERMO505HAMO1 | Rs.3493893/- | Rs.5257744/- | D.B.K. | GERMANY
BLOWER 18/02/2015 | Dt. 02/03/2015 .
CONTROL
PANELS
85371000

A query memo F.no.V.85/16-38/M.Reb/CEX/2016 dated 18/03/2016 was issued to the
appellant as there was no endorsement of Customs authority in Part-B on ARE-1 No.
89/14-15 dated 17/02/2015 and the CETH on the invoice and Shipping Bill mentioned in

Invoice and Shipping Bill as 84041000 is not tallying with CETH mentioned in ARE-1 as |

85371000. The Assistant Commissioner, Central Excise, Division-Gandhinagar,
Ahmedabad-Ill (héreinafter referred to as ‘the adjudicating authority’) has issued Order
No.Ol0/545/Ref/Cex/APB/2016 dated 22/04/2016 (hereinafter referred to as ‘the
impugned order’) rejecting the Rebate claim of Rs.4,31,845/- on the grounds that there
‘was no éndorsement of Customs authority in Part-B on ARE-1 No.89 dated 17/02/2015;

that in spite of being given proper time and opportunity, the appeliant had failed to make -

it clear that the said goods was exported as no amendment copy of ARE-1 duly
endorsed by Customs in terms of Section 149 of the Customs Act, 1962 had been
produced and that the appellant had not submitted copy of ARE-1 to the Customs
authority as the ARE-1 no. was not reflected / mentioned in the Shipping Bill.

2. The appellant has filed the present appeal invoking the following grounds of
appeal:

1) There is no dispute or doubt about thef?’G’fz':T,@af‘.af’-éﬁé;!@n’[ had a purchase order
) m";@{é}phmwiese 20, D 46485,

from their foreign buyer M/s Clyde Bejﬁg:}el}ﬁ’ég
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Wesel, Germany ordering manufacture and supply of Soot Blower Control Panels
to foreign buyer.

2) There is also no dispute or doubt about the fact that the appellant had got the

‘Soot Blower Control Panels’ manufactured under job-work against the said
export order by M/s Masibus Automation & Instrumentation P. Ltd. having their
factory at B-30, GIDC, Electronics Estate, Sector 25, Gandhinagar — 382 044.

3) There is no dispute that goods were manufactured and cleared by M/s Masibus

Automation & Instrumentation P. Ltd. under ARE-1 No.89 dated 17/02/2015.

which was duly signed by the Inspector and Superintendent of the jurisdictional
Range office and cleared under Notification No. 18/2012 CE under claim of
Rebate from their factory. -

There is no dispute that M/s Masibus had paid Central Excise duty to the tune of
Rs.4,31,835/- on clearance of ‘Soot Blower Control Panels’ under Central Excise
Invoice No. 142211 dated 17/02/2015 for export through Merchant Exporter M/s
Clyde Bergemann Controls P. Ltd., Vadodara.

Thus it is proven beyond doubt that the said goods ‘Soot Blower Control Panels’

were cleared by the appellants under ARE-1 No. 89 dated 17/02/2016 on

payment of Central Excise duty under claim of Rebate.

There is also no dispute or doubt that M/s Masibus Automation & Instrumentation
P. Ltd. had given disclaimer certificate to the effect that they had no objection if
the appellant claimed Rebate of Excise duty. Accordingly, the appellant, being a

Merchant manufacturer had cleared ‘Soot Blowers Control Panel’ from their end

under Export Invoice CBCON' 1416/Ex/00* dated 12/02/2016 mentioning Buyers

Order Purchase Order No.4500053399 dated 27/06/2014. The goods were
shipped under Bill of lading No. ERMO50HAMO1 through =~ Embassy
Transportation India Pvt. Ltd., Mumbai, which gives details pertaining to export
done through M/s Embassy which —were packed in  Container
No.SUDUB011001/40'HC with Marks & Numbers : Packing NO. CBC-1415-001
QBC-1415-002 etc. These details of Export Invoice matches with the details

‘mentioned in Shipping Bill as well as with Bill of Lading showing that the ‘Soot

Blower Control Panels’ were genuinely exported under the said Invoice, Packing
List, Shipping Bill, Bill of Lading and LEO under the Container number and Marks
& Numbers mentioned therein, through Nhava Sheva Port. The goods were
cleared under Shipping Bill No.7879469 dated 18/02/2015 and Let Export Order
no.1/171 dated 19/02/2015, which were duly signed & stamped by the

-Superintendent of Customs Khodiyar proving beyond doubt that the ‘Soot Blower

Control Panel’ were exported by the appeliant.

The appellant had received payments through HSBC Bank as per Four Bank
Realisation Statements issued by Directorate Gene_r:al\qf Forelgn Trade matchmg
with details of Shipping Bill No. 7879469/daf/'((dw18/02/2015 proving that the

S
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goods were not only exported but the pay(:ents havevaso“been received by the
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appellants. The appellanté had already submitted Form C to the adjudicating
authority. The appellant is trying to rectify their mistake, which was an oversight
by their CHA, by contacting the Customs officer through their CHA to provide

amended copy in terms of Section 149 of the Customs Act, 1962. There is no

evidence produced by Revenue with regard to clandestine removal in the

domestic market and therefore, rightful rebate claim of the appellant should not

have been rejected.
8) The appellant has relied on the following citations in support of their argument
that the primary requirement for rebate is that the goods are exported and such

goods were of duty paid character:

> GARG TEX-O FAB PVT. LTD. — 2011 (271) E.L.T. 449
SHREEJI COLOUR CHEM INDUSTRIES vs CCE — 2009 (233) E.L.T. 369
COMMISSIONER OF CENTRAL EXCISE — 2009 (233) E.L.T. 367
MODEL BUCKETS & ATTACHMENTS (P) LTD. vs CCE — 2007 (217) E.L.T. 264
CCE vs TISCO — 2003 (156) E.L.T. 777

YV V V V¥V

3. Personal hearing in the matter was held on 17/01/2017. Shri Mithil Dave,

Consultant appeared on behalf of the appellant and reiterated the submissions made in-

the grounds of appeal. However, the Container No. in Bill of Lading and Shipping Bill is
not matching. He cited citations in his favour and submitted that the clarification will be

provided within 7 days.

4, [ have gone through the facts of the case and submissions made in the appeal
memorandum. The limited point to be decided is whether the appellant is eligible for the
Rebate claim that has been rejected by the adjudicating authority in the impugned order
on the ground that there was no endorsement by the Customs authority in ARE-1 No.89
dated 17/02/2015 to evidence that the export consignment was actually received at the
port for export. This lapse can be rectified by way of amendment copy of ARE-1 duly
endorsed by Customs in terms of Section 149 of the Customs Act, 1962. The appellant
has submitted in ti:ieir grounds of appeal that efforts are being made through the CHA to
get the amended copy of ARE-1 endorsed by Customs. However, during personal
hearing the appellant has not submitted the amended ARE-1. The mismatch of
Container Nos. in Bill of Lading and Shipping Bill remains to be rectified. The appellant
has also not been able to challenge the finding of the adjudicating authority that the
ARE-1 No. is not reflected / mentioned in the Shipping Bill indicating that the ARE-1 was
not submitted to the Customs authority. However, the appellant is required to be given
more time to produce the required evidence showing that the duty paid goods have

actually been exported. They have produced a letter dated 24/01/2017 from the CHA A

giving the reasons for the mismatch. The validity of this letter has to be verified and

endorsed by the sanctioning authority before allowing .the Rebate claim. The

sanctioning authority is the appropriate authority to appreouate?gg\\ewdenoe submitted

by the appeilant with regards to the Rebate claim ar'i'd to d%‘mde whether the lapses in
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decide the admissibility of Rebate. Meanwhile the appellant can get the amendments /
endorsements from Customs done in the relevant documents and produce the same
before the adjudicating authority. | remand the case back to the adjudicating authority
with directions to grant the appellant appropriate opportunity to present the evidence
and thereafter verify such evidences and give a reasoned order while disposing of the

‘Rebate claim.
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5. The appeal filed by the appellant stand disposed of in above terms.
(3T )
3R (3T4Ted - 1)
Date: 2$/02/2017
Attested
P Jacob)

Superintendent (Appeal-l)
Central Excise, Ahmedabad

BY R.P.AD.

To,

M/s Clyde Bergemann Controls P. Ltd.,
Suite #403, 4™ Floor,

Imperial Heights Building,

Akshar Chowk, Akota,

Off O.P. Road,

Vadodara.

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-lI.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - Il
‘Atl/'l'hé Dy./Asstt. Commissioner, Central Excise, Division -Gandhinagar, Ahmedabad-Ill
. Guard file
6. P. A







